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(2) Financial and operating advan-
tages of alternative types and makes of
equipment.

(3) Cumulative rental payments for
the estimated period of use.

(4) Net purchase price.

(5) Transportation and installation
costs.

(6) Maintenance and other service
costs.

(7) Potential obsolescence of the
equipment because of imminent tech-
nological improvements.

(b) The following additional factors
should be considered, as appropriate,
depending on the type, cost, com-
plexity, and estimated period of use of
the equipment:

(1) Availability of purchase options.

(2) Potential for use of the equipment
by other agencies after its use by the
acquiring agency is ended.

(3) Trade-in or salvage value.

(4) Imputed interest.

(5) Availability of a servicing capa-
bility, especially for highly complex
equipment; e.g., can the equipment be
serviced by the Government or other
sources if it is purchased?

7.402 Acquisition methods.

(a) Purchase method. (1) Generally,
the purchase method is appropriate if
the equipment will be used beyond the
point in time when cumulative leasing
costs exceed the purchase costs.

(2) Agencies should not rule out the
purchase method of equipment acquisi-
tion in favor of leasing merely because
of the possibility that future techno-
logical advances might make the se-
lected equipment less desirable.

(b) Lease method. (1) The lease method
is appropriate if it is to the Govern-
ment’s advantage under the cir-
cumstances. The lease method may
also serve as an interim measure when
the circumstances—

(i) Require immediate use of equip-
ment to meet program or system goals;
but

(ii) Do not currently support acquisi-
tion by purchase.

(2) If a lease is justified, a lease with
option to purchase is preferable.

(3) Generally, a long term lease
should be avoided, but may be appro-
priate if an option to purchase or other
favorable terms are included.

48 CFR Ch. 1 (10-1-00 Edition)

(4) If a lease with option to purchase
is used, the contract shall state the
purchase price or provide a formula
which shows how the purchase price
will be established at the time of pur-
chase.

[50 FR 35475, Aug. 30, 1985, as amended at 59
FR 67026, Dec. 28, 1994]

7.403 General Services Administration
assistance.

(a) When requested by an agency, the
General Services Administration (GSA)
will assist in lease or purchase deci-
sions by providing information such
as—

(1) Pending price adjustments to Fed-
eral Supply Schedule contracts;

(2) Recent or imminent technological
developments;

(3) New techniques; and

(4) Industry or market trends.

(b) Agencies may request information
from the following GSA offices:

(1) Center for Strategic IT Analysis
(MKS), Washington, DC 20405, for infor-
mation on acquisition of information
technology.

(2) Federal Supply Service, Office of
Acquisition (FC), Washington, DC
20406, for information on other types of
equipment.

[48 FR 42124, Sept. 19, 1983, as amended at 54

FR 29280, July 11, 1989; 61 FR 41468, Aug. 8,
1996; 62 FR 40236, July 25, 1997]

7.404 Contract clause.

The contracting officer shall insert a
clause substantially the same as the
clause in 52.207-5, Option to Purchase
Equipment, in solicitations and con-
tracts involving a lease with option to
purchase.

[59 FR 67026, Dec. 28, 1994]

Subpart 7.5—Inherently
Governmental Functions

SOURCE: 61 FR 2628, Jan. 26, 1996, unless
otherwise noted.

7.500 Scope of subpart.

The purpose of this subpart is to pre-
scribe policies and procedures to ensure
that inherently governmental func-
tions are not performed by contractors.
It implements the policies of Office of
Federal Procurement Policy (OFPP)
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Policy Letter 92-1, Inherently Govern-
mental Functions.

7.501 Definition.

Inherently governmental function
means, as a matter of policy, a func-
tion that is so intimately related to
the public interest as to mandate per-
formance by Government employees.
This definition is a policy determina-
tion, not a legal determination. An in-
herently governmental function in-
cludes activities that require either the
exercise of discretion in applying Gov-
ernment authority, or the making of
value judgments in making decisions
for the Government. Governmental
functions normally fall into two cat-
egories: the act of governing, i.e., the
discretionary exercise of Government
authority, and monetary transactions
and entitlements.

(a) An inherently governmental func-
tion involves, among other things, the
interpretation and execution of the
laws of the United States so as to—

(1) Bind the United States to take or
not to take some action by contract,
policy, regulation, authorization,
order, or otherwise;

(2) Determine, protect, and advance
United States economic, political, ter-
ritorial, property, or other interests by
military or diplomatic action, civil or
criminal judicial proceedings, contract
management, or otherwise;

(3) Significantly affect the life, lib-
erty, or property of private persons;

(4) Commission, appoint, direct, or
control officers or employees of the
United States; or

(5) Exert ultimate control over the
acquisition, use, or disposition of the
property, real or personal, tangible or
intangible, of the United States, in-
cluding the collection, control, or dis-
bursement of Federal funds.

(b) Inherently governmental func-
tions do not normally include gath-
ering information for or providing ad-
vice, opinions, recommendations, or
ideas to Government officials. They
also do not include functions that are
primarily ministerial and internal in
nature, such as building security, mail
operations, operation of cafeterias,
housekeeping, facilities operations and
maintenance, warehouse operations,
motor vehicle fleet management oper-
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ations, or other routine electrical or
mechanical services. The list of com-
mercial activities included in the at-
tachment to Office of Management and
Budget (OMB) Circular No. A-76 is an
authoritative, nonexclusive list of
functions which are not inherently
governmental functions.

7.502 Applicability.

The requirements of this subpart
apply to all contracts for services. This
subpart does not apply to services ob-
tained through either personnel ap-
pointments, advisory committees, or
personal services contracts issued
under statutory authority.

7.503 Policy.

(a) Contracts shall not be used for
the performance of inherently govern-
mental functions.

(b) Agency decisions which determine
whether a function is or is not an in-
herently governmental function may
be reviewed and modified by appro-
priate Office of Management and Budg-
et officials.

(c) The following is a list of examples
of functions considered to be inher-
ently governmental functions or which
shall be treated as such. This list is not
all inclusive:

(1) The direct conduct of criminal in-
vestigations.

(2) The control of prosecutions and
performance of adjudicatory functions
other than those relating to arbitra-
tion or other methods of alternative
dispute resolution.

(3) The command of military forces,
especially the leadership of military
personnel who are members of the com-
bat, combat support, or combat service
support role.

(4) The conduct of foreign relations
and the determination of foreign pol-
icy.

(5) The determination of agency pol-
icy, such as determining the content
and application of regulations, among
other things.

(6) The determination of Federal pro-
gram priorities for budget requests.

(7) The direction and control of Fed-
eral employees.

(8) The direction and control of intel-
ligence and counter-intelligence oper-
ations.
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